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DISCUSSION 

Law Enforcement 

By Hon. John J. Murphy 

Dr. E. R. L. Gould presiding 

Monday evening, June 5, at 8: 15 o'clock 

Mr. Edward T. Hartman, Secretary, Massachusetts Civic 

League, Boston. 

Mr. Veiller said : " Make it impossible through law." You 
cannot make things impossible through law. The best-devised 
laws on earth, even if he wrote them, would not enforce them- 
selves, and that is the great difficulty we have in this country. 
It is the attitude of the courts, the officials and the people that 
makes law enforcement possible. I believe the greatest obstacle 
to law enforcement in Massachusetts is the courts, and I say it 
advisedly. Under our system of appointed courts, as soon as a 
man is appointed he seems to become dehumanized. He sep- 
arates himself from the field of ordinary human activities and 
points of view. 

If we force the departments to spend their time in court year 
in and year out in an effort merely to enforce, we are going to 
kill all our departments, which are under-manned in Bostcn. 
The city cannot afford to have its officers in court all the time. 
The courts ought to sustain the officials. That is one thing we 
must try to bring about if we are ever going to have any en- 
forcement of the tenement-house law in this country. 

The power of vacating tenements is, as was pointed out by 
the commissioner, dangerous, but is an absolute necessity. We 
used to think that the landlords are to be blamed, but we have 
found that the tenants are very largely to be blamed. When 
you vacate premises you have to do it sometimes in order to 
get a proper grip on the tenant as well as on the landlord. It 
may be a decided advantage to the landlord to have you vacate 
his property and get in a decent lot of people. It is very often 
the case. I do not consider it an assault upon the landlord at 
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all when you vacate his property. I know cases in Boston 
where the landlord would have been very glad to have his 
property vacated by the officials. 

The commissioner mentioned the system of chasing the 
officials. Some of our officials in Boston feel that they have 
been chased, and there is one group which has absolutely re- 
fused to move under that process. We have a building depart- 
ment that is responsible for the construction of new build- 
ings, but if the people do not like that department or its 
rulings they may go to our board of appeals, which was an in- 
vention of our politicians for the purpose of obstructing the 
wheels of business. Builders appeal to that which is appar- 
ently so constituted that there is only one man on it who has a 
human view of this subject of housing ; everybody else looks at 
it from the financial point of view. They say, " Here is a 
freak-shaped lot in Boston, and the only way a man can build 
on that is the way he wants to ; therefore let him," and he gets 
a permit almost invariably, so that our board of appeals is 
something you cannot chase. We have tried it, but you can- 
not chase anything that will not get out of the way. 

I believe the public is in large measure responsible for the 
work of a department. If the public ignores the work of a de- 
partment, the department has no impetus, no interest in doing 
things well. We should know when our department is doing 
good work. People must support the departments by knowing 
in the first instance what they are doing. You cannot support 
a department unless you know what it is up to, and the depart- 
ment must, for that reason, welcome the investigations of the 
people either in their private capacity or through an organ- 
ization. 

Mr. John P. O'Brien, Assistant Corporation Counsel, New 

York City : 

It is a great field to think about, it is a vast territory to go 
over, New York city and its great tenement-house law, — when 
you consider our population, increasing each year by additions 
from the other states of the union and from foreign countries. 
It is a vast question when you think that the 626 square miles 
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we have in New York city are being rapidly covered by con- 
gested buildings, and when you get to some parts of our city, 
like certain portions of the Borough of the Bronx, and when 
you see what was a year ago virgin soil now covered by vast 
areas of tenement houses, you may form some idea of what we 
have to deal with and of what a beneficent law our tenement- 
house law is. I am glad here in a humble way to have an oppor- 
tunity, after the experience I have had in testing the law and in 
seeing it in the crucible of the court's analysis, to pay a tribute 
to those whose wisdom, learning and zeal produced the law as it 
was enacted in 1901. I think it stands unique. I do not think 
there is any statute on any statute book that can compare with 
it in its effectiveness in reaching the ends it was designed to 
reach. It is unique in the fact that it has many of its minute 
details laid down in the law. If you go into building codes and 
ordinances and health regulations of other cities you will find 
that a vast amount of the work is left to the discretion of the 
head of a department, or certain officials. They are given power 
to adopt regulations, and those regulations are given the force 
of law, and they are enforced in that way. We have in our law 
all the details laid down ; for example, we have the minutest de- 
tails of fire-escapes laid down in the law itself, so that everybody 
may know of what iron they must be built, and how many nuts 
and bolts must be used in their construction, and at what angles 
the stairs must be built. Thus the means of evasion are reduced 
to the minimum. 

I appreciate the truth of Mr. Murphy's statement that the en- 
forcement of the law has been brought about to a large extent 
by instructing the people as to what the law meant. There has 
been a vast amount of work done ; the work done by the new- 
building bureau of the tenement-house department has been 
more than instructive. I may say here — I hope there are no 
architects present — that many architects have learned how to 
build and construct tenement houses, and how to draft plans for 
them by going to the tenement-house department and learning 
how from the officials there ; in other words, they put the plans 
in without knowing the law, and when they get a long list of 
objections they learn what the trouble is, and thereby they are 
taught the law, as usual at the poor property owner's expense. 
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Another effective weapon in enforcing the law has been the 
fact that in most cases where the law was attacked it has been 
sustained. Whatever we may say about the shortcomings of 
our lower courts, where penalty suits are brought up, whatever 
may be said about the human side of a judge who wants to help 
the under dog, we must say a good word about the courts that 
have stood by the law from the beginning. Out of a large num- 
ber of cases that have gone to the supreme court, where by 
mandamus or other actions they have sought to tear down the 
provisions of the law, the tenement-house department has been 
victorious in every case except five or six which should never 
have been allowed to come into court, because the difficulty 
ought to have been adjusted elsewhere. 

There was a great case in which the constitutionality of the 
tenement-house act was brought up, and where the facts showed 
that the owner of a tenement house had an equity which was 
practically wiped out by the enactment of the tenement-house 
law. That case began in the lower courts and went to the 
appellate division and the court of appeals and finally to the 
Supreme Court of the United States ; it was upheld in every 
instance. When I read here recently a discussion of recent 
decisions of our Supreme Court, and also references to the new 
phases of judicial interpretation, and the so-called light of rea- 
son, and reason as applied to law, and when I recalled the fact 
that in the joint-traffic case before the Supreme Court, and the 
Trinity House cases, the court did indeed say that no matter 
whether there has been in the cases in question a violation of 
the express provisions of the law, they must give a reasona- 
ble interpretation, I realized what difficulties were surmounted 
when the tenement-house law was tested in court, and yet we 
won out in every case. 

That was not without exception. On the other side of the 
river, in Brooklyn, there has been some tendency on the part 
of the courts to look to the equity side of such cases as came 
before them involving the tenement-house law. They let in the 
light of reason referred to in some of our Supreme Court cases 
But now, while we welcome the light of reason, while it is a 
great thing to have the law reasonably enforced, and to have 
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men at the head of the tenement-house department to enforce a 
mandatory law, and apply intelligent reason to it, it is a fortu- 
nate thing that within the last ten years we did not have any too 
much of the light of reason when the question of the man- 
datory requirements of the tenement-house law came before the 
courts. 

I am not going to get into a technical discussion of the cases, 
but it is indeed gratifying to feel that the law as drawn in the 
first instance has gone through these tests and been upheld. 
When I think of the^archaic law we have in the building code 
of our city, and contemplate the splendid mechanism of our 
tenement-house law, I have a feeling of gratitude, respect, 
praise and admiration for those men, many of whom are here 
to-night, who made this law possible. 

There are many ways in which we may get after the culprit 
who violates this law. We may sue him after he has refused 
to comply with the law, by getting him into a municipal court 
and bringing a complaint against him there ; we may have a 
fine imposed upon him of $250 and may get judgment for it. 
Concurrently with the judgment we may file a lien in the 
county clerk's office which will prevent his selling his property 
or giving a mortage upon it ; we may turn the judgment over to 
the sheriff and collect the money, and thus teach him a lesson. 
If we want quick action, if he has shown a flagrant spirit in 
the violating of the law we may go into the police court and 
charge him with a misdemeanor, because a violation of the tene- 
ment-house law is a misdemeanor. If the case calls for some 
other kind of action than one for the collection of a penalty or a 
police-court prosecution, which brands the owner as the violator 
of a criminal law, if the facts warrant it, and if the conditions 
are such as justify it and bring it within the provisions of the 
Greater New York charter, we may issue an order to provide 
for a summary vacating of the property. These are three ways 
in which a culprit can be reached, and to cover the cases of 
those who do not reside in New York, a non-resident, or a man 
who has so much money that he may stay out of the state most 
of the year, we have a most effective provision in our tenement- 
house law. 
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We had a case where a non-resident owner of a certain tene- 
ment house was involved. In its day it was a modern apart- 
ment house. It was supposed to be fireproof but I should fear 
to live in it. However it is on the record, and conforms at 
least to the minimum requirements for fireproof tenements 
erected prior to the enactment of the tenement-house law. 
When the violations were discovered it was found that the 
property was in control of an agent and that the non-resident 
owner lived in Boston and could not be reached. After the 
usual processes were gone through we applied there the fourth 
weapon provided by our tenement-house law, which is an action 
" against the house," an action in rem, in which the house is 
made the defendant, and the action is brought in our supreme 
court. The summons is served by tacking it to the house and 
sending it to the reputed owner. After that we wait for re- 
sults and we always get them, because when an owner gets the 
formidable-looking document he knows that that means busi- 
ness and something must be done. In this case mentioned, 
though the matter was handled by astute lawyers, they confess- 
ed judgment for the penalty. For the information of other 
cities who seek a model, I will say that I do not think there is 
any law that could fill the bill so well as our tenement-house law. 
When I say that I do not mean that you are to do as they 
did in Wisconsin, where they took New York's law as a model, 
and applied it not only to cities but to rural districts as well. 
The court declared it unconstitutional, because they had applied 
one rule to rural and city districts, which was an unfair and un- 
reasonable exercise of the police powers of the legislature. 

But if there is anything over and above the point mentioned 
by Mr. Murphy that leads to the effectiveness of the enforce- 
ment of the tenement-house law, it is the prestige which the de- 
partment has acquired by reason of the manner in which the 
officers enforce the law, the certainty with which they go about 
the department's business, and the success they have attained in 
getting the courts to sustain the law. The cases have been 
properly presented to the court, and the officers have not gone 
in with the weakest cases, thus running the risk of having the 
laws declared unconstitutional. Sometimes we have hesitated 
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with some of the features of our vacating orders. We have at 
times avoided that as we would a great danger, for we feared 
that if we went into the courts they might hold that the tene- 
ment-house law did not give the property owner proper safe- 
guards in the sections which provide for a summary vacation of 
property, and that they would declare the law unconstitutional 
in that respect. 

A good deal might be said, I think, along the lines suggested 
by Commissioner Murphy, of the good feeling that has been 
brought about in recent years by cooperation between the ten- 
ement-house department and organizations made up of tene- 
ment-house owners in our city. It has been a means of exchange 
of ideas, and a means of better understanding ; it has wiped out 
hostilities and misunderstandings, and has brought these men 
closer to the departments. Their representatives, keen, intelli- 
gent men, have so understood the workings of the department 
and the details of the law that they have been ready to go back 
to their organization meetings and teach property owners what 
the law means. They have advised them to comply and they 
have complied. That has meant a great deal ; it has meant that 
when they gather in meetings they keep pace with recent de- 
cisions on the law and they have come to an understanding that 
over and above the penalties for violating the law there were 
other penalties, that a lis pendens may stand in the way of closing 
a mortgage, and in the strenuous times that followed the panic 
of 1907 this became a very serious matter, the securing of a 
mortgage or the extending of a mortgage. But more that that, 
they have come by these meetings to realize that under decisions 
of the courts a man who owns a tenement house and fails to 
comply with the law in regard to fireproof construction or exits 
to fire escapes, renders himself liable in a negligence suit for 
damages, because the courts will hold a violation of our tene- 
ment-house law to be presumptive evidence of negligence. 

It has recently been held in our courts, in connection with 
building-code violation, in a case which went to the court of 
appeals, where an owner had failed to comply with the require- 
ment of our building code requiring him to guard properly a 
hoistway or hatchway, and where a policeman at night in the 
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course of his duty, and in the dark, had entered through the 
door and fallen to his death, that the owner was liable in dam- 
ages for negligence to the widow of that policeman. That case 
went to the court of appeals and was affirmed. These things 
have become known to lawyers through the representatives of 
the tenement-house organizations and their attorneys, and owners 
are gradually coming to realize that even for selfish reasons it is 
better to conform to the law, and thereby not only protect 
themselves, but give to the dwellers of tenements in the thou- 
sands of tenement houses in our city the protection they need 
from fire and death. 

So there is much to be said upon the question of law enforce- 
ment. We do have difficulties in the lower courts, and occa- 
sionally there come disappointments, but I would take on the 
whole, both as to the courts and as to the tenement-house 
owner, too, an optimistic view that looks toward a thorough 
understanding of the law and respect for the law, and the 
aggressive, though orderly and diplomatic enforcement of it. 
When I say these things I do not mean that I would tolerate 
for a moment anything that looked like lack of virility in the 
enforcement of the law. I believe if we had an anemic and 
delicate enforcement of the law it would have been beaten long 
since or abrogated and repealed ; but on the other hand we 
must realize too that some of the evils which perhaps those 
who are back of this congestion movement think are deplora- 
ble and almost insurmountable will undoubtedly be corrected 
through the instrumentality of this beneficent law in the de- 
velopment of the city. Before the approaches to the Delancey 
street bridge were made there were thousands of those tene- 
ments below standard on the ground now taken by the ap- 
proaches. The same thing was true near the site of the Penn- 
sylvania terminal. I think there is a great deal of hope for the 
future. 

MR. Marani: 

The Ohio law is full of inconsistencies with reference to its 
enforcement. We have many cases in the building department 
in Ohio that we have taken to court, because I have honestly 
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tried to enforce regulations, but every time, I regret to state, 
we have met failure. 

In one case the city solicitor, after taking the case under ad- 
visement, said that he thought we had better grant the conces- 
sions to this particular owner, who was a man of wealth, and 
that if the case were taken to the supreme court they might rule 
the code unconstitutional. Think of a statement made by a 
court to this effect, that a stable does not become a stable until 
a horse goes into it, in spite of the protests of the neighbors 
who saw a stable being built and came to me to complain. We 
looked up that man's application and found that he had applied 
for a small storage house at the rear of his premises, and it 
was so located, but the inspectors reported that there was a 
manger being erected there and that it had all the ear-marks of 
a stable. We took this case up to the city solicitor, and he told 
me I had better get a warrant out for this man's arrest, and this 
was properly and legally done. After several postponements, 
all of which took time, we got this man finally into court and 
the judge said, " By what surmise do you think this man intends 
a violation of the law ? He is putting up a building, and if he 
wants to put a manger in his house he can do so." 

I have another case in view, where a man came in for an 
order for an ordinary two-family dwelling. Imagine my con- 
sternation when the inspector reported that the applicant was 
not putting in the necessary division walls but was putting in 
four toilets and four kitchen sinks. It was plain to us that four 
families were going into that building, and therefore I went 
through the regular process with the city solicitor, and this 
court again said: "You are premature in this thing; a man can 
put in four closets in his house if he wants to, and he can put 
in four sinks, and your surmises in regard to his intending to 
violate the law are not sufficient just now." 

I waited, and caused that man's arrest when the four families 
went in. Here is the inconsistency of the thing; there is a 
section of the code which provides a penalty, and this penalty is 
a fine of not less than $5 and not more than $500, with im- 
prisonment for not more than six months, or both. On the 
strength of the four families the man was arrested, and the 
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court imposed a fine of $25. By careful computation I think 
that the wall would have cost $375, so that the $25 fine saved 
him $350, and the court refused to order his arrest again 
because he had paid the penalty; so the four families are living 
there now. 

These questions of the building code are not surmises on my 
part, but are well authenticated and are reasonable statements 
after a careful study of the building laws. How can you recon- 
cile yourself to a building law that says a chimney shall not be 
less in height than thirty three and one third times its average 
diameter? When you have a conglomeration of laws designed 
to cover building operations, the laws being made effective, pre- 
sumably, to insure the correct building of structures, and when 
intelligent builders and owners come across a statement of that 
sort it shakes their faith. 

Mr. Veiller : 

I wish to point out the great advantage we have in New York 
in having special counsel assigned to our tenement-house depart- 
ment to enforce the tenement-house law. Without that strong 
arm of the law we could not expect to have efficient enforce- 
ment; the commissioner could not help do much if he had to 
take his turn in the general run of actions in the corporation 
counsel's office. So I would urge all here tonight who care 
about the enforcement of the tenement-house law to work for 
efficient special counsel to aid in the enforcement of the tene- 
ment-house law. 

The second point is in regard to speed of prosecution. There 
are two speeds, as with the automobile ; there is the new-build- 
ing work, which requires much greater speed than old-building 
work. To be effective in enforcing laws in regard to new build- 
ings you must correct the defects immediately, generally within 
twelve hours. That means you must have the power to stop 
the job ; you must not be compelled to go to court to get an 
injunction, but you must be able to stop the builder summarily 
and tell him that if he lays another brick until that matter is 
remedied he will be arrested and put in jail. With regard to 
sanitary evils the other speed is all that is needed ; you can 

(388) 



No. 3] LAW ENFORCEMENT 151 

afford sometimes to allow certain sanitary evils to drag on for 
two or three weeks or even a month ; sometimes they drag much 
longer, but that is not a normal period. 

Another point I should like to make is the great improvement 
in having penalty clauses enforced. We have all these penalties 
— perhaps not so many as New York — in all the cities of America, 
but they are seldom enforced ; they are a dead letter. That is 
the great reason in my mind why law enforcement here is so 
different from what it is in Europe. In Europe all the laws are 
made to be enforced and are enforced, and the whole population 
expect that they will be enforced. Why should a negligent 
owner here fear an order from the department when he knows 
that he is in no danger of penalty? 

That brings me back to Mr. Hartman's/ point that we must 
educate our courts. It is a matter of education. Our courts 
need to be shown ; they need to be taken around to see the 
things that you saw this morning at first hand, and they need to 
have the commissioner from time to time see them in a social 
way and point out to them what the department is doing, so they 
may realize that when a case comes into court it means that 
every friendly effort to get a certain regulation complied with 
has been made before recourse is had to the law. When the 
judges realize those things we shall get much more active sup- 
port from them. 

The Chairman: 

I remember one remarkable case where the judges needed 

educating. It was a case in Paris, where it took thirty-three 

years to get water introduced into the houses. From that time 

to this is a far call indeed, and while it may take some time to 

adjust minor differences and to educate judges, especially in the 

minor courts in this country, yet I believe the time will come 

when in all matters the rights of property will be subordinated 

to the rights of human life. 
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